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87t CoNGRESS HOUSE OF REPRESENTATIVES ReporT
2d Session No. 1748

BACK PAY ACT OF 1962

May 31, 1962.—Committed to the Committec of the Whole House on the State
of the Union and ordered to be printed

Mr. OuseN, from the Committee on Post Office and Civil Service,
submitted the following

REPORT

[To accompany IH.R. 11753]

The Committee on Post Office and Civil Service, to whom was
referred the bill (H.R. 11753) to provide for the payment of certain
amounts and restoration of employment benefits to certain Govern-
ment officers and employees improperly deprived thereof, and for
other purposes, having considered the same, report favorably thereon
without amendment and recommend that the bill do pass.

PURPOSE

The purpose of this legislation is to establish a uniform, general,
and equitable prineciple of backpay to be.followed by all Federal
agencies in restoring to any employee pay and other benefits which
he may have lost because of an unjustified or unwarranted personnel
action that is later corrected by appropriate authority. This principle
holds that a Federal employee involved in such actions should be
made whole financially. The legislation does not create any new
rights of tenure, review, or appeal.

STATEMENT

1t is the general purpose of this bill, which is based upon an official
request of the U.S. Civil Service Commission, to revise, consolidate,
and apply on a more uniform basis those provisions ol existing law
which provide for payment of compensation, in cases of the improper
removal or suspension of an employee of the Government, for the
period of such improper removal or suspension. The provisions of
existing law covering the granting of such backpay are scction 6(b)
of the act of August 24, 1912, as amended (5 U.S.C. 652(b)), and a
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portion of the third proviso of the first section of the act of August
26, 1950, as amended (5 U.S.C. 22-1).

The bill revises and extends existing law (soc. 6 of the act of August
24, 1912, and the act of August 26, 1950) as follows:

First, the bill covers all officers and employees of the executive
branch of the Federal Government as well as officers and employees
of the Administrative Office of the U.S. Courts, the Library of Con-
gress, the General Accounting Office, the Government Printing Office,
the Offico of the Architect of the Capitol, the Botanic Garden, and
the municipal government of the District of Columbia.

Second, the bill provides that, in those cases in which a right of
appeal is specifically granted by law or reguiation, or in which Gov-
ernment authority on its own initiative has discovered the necessity
of correcting an improper personnel action, corrective action shall be
taken which, to the extent practicable, restores to the officer or em-
ployee concerned his compensation and other employment rights and
benefits on a retroactive basis.

Third, the bill expands the personnel act.ons covered by existing
law (i.e., unjustified or unwarranted removals and suspensions) to
cover any other unjustified or unwarranted personnel action as well
as unjustified or unwarranted removals and suspensions.

It may be noted that the bill does not change the procedural require-
ments of any system of appeals within the Government and that it
docs not require by its terms a Government agency to review a per-
sonnel action.

"ExXpLANATION OF THE BIiLr BY SECTIONS

The first section of the bill provides a short title for the proposed
back pay law—the Back Pay f{)ct of 1962,

Section 2 of the bill (together with the rsferences to officers and
employees in sec. 3) provides for the coverage of the bill by defining
the term ‘“‘agency’” to cover those Government agencies set forth
above in this explanation.

Section 3 of the bill literally provides that each civilian officer or
employee of an agency who, on the basis of an administrative deter-
mination or a timely appeal, is found by appropriate authority under
applicable law or regulation to have undergone an unjustified or
unwarrantod personnel action taken on or after the date of enactment
of this act, which has resulted in the withdrawal or reduction of all
or any part of the pay, allowances, or differentials of such officer or
employee—-

(1) shall be entitled, upon correction of such personnel action,
to receive for the period for which such personnel action was in
effect an amount commensurate with the amount of all or any
part of the pay, allowances, or differentials, as applicable, which
such officer or employee normally would have ecarned during such
period if such personnel action had not occurred, less any amounts
earned by him through other employment during such period;
and

(2) for all purposes, shall be held and considered to have
rendered service for such agency during such period, except that
such officer or employee shall not be craditedI: by reason of the
enactment of this act, leave in an amount which would cause any
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amount of leave to his credit to exceed any maximum amount of
such leave authorized for such officer or employee by law or
regulation,

The following observations may be made about section 3 of the

“bill:

(1) Section 3 covers each civilian officer or employec of an agency
(as defined in sec. 2) whether in the competitive civil service, in the
excepted service, or elsewhere,

(2) It is intended that the words “administrative determination,”
as used in section 3, be held and considered to refer to a decision made
by appropriate Government authority on its own initiative. It is not
intended that such words be held and considered to refer to a decision
which the appropriate Government authority has been required to
make in order to act upon a formal appeal. One effect of the use of
the words “administrative determination” is to grant to a Govern-
ment agency the right and opportunity, at its option, to rectify
mjustices, which come to its attention, in connection with backpay
in cases of unjustified or unwarranted personnel actions. It is hoped
that this factor of administrative determination will be especially
remedial in those cases in which no appesl is available to the officor
or employee concerned.

(3) The use of the words “timely appeal” continues in the backpay
law the concepts, policies, and practices of other laws, now or here-
atter enacted, relating to Government employeo appeals, and the con-
cepts, policies, and practices of the regulations under such laws. The
words ““timely appeal”” refer to an appeal which is properly made to a
Government agency or to the U.S. Civil Service Commission and
which seeks reconsideration of an official personnel action affecting an
officer or employee adversely. This appeal will be initiated by the
officer or employec or his representative under an appeals system or
'Erocedure established by law or regulation. This appeal must have

een accepted as a timely appeal by the Government authority ad-
ministering the appeals system or procedure concerned. The words
“timely appeal”, as used in section 3, are not intended to create any
new concept of timeliness.

(4) The use of the words “unjustified or unwarranted personnel
action” incorporates into the proposed new backpay law the same
concepts regarding such words as used in the proposed new law as
were developed in the administration and application of section 6 of
the act of August 24, 1912, in connection with such words. The inter-
pretation of the phrase “unjustified or unwarranted’” with reference to
adverse personnel actions in the administration of section 6 of tho act
of August 24, 1912, covers both equitable and procedural considera-
tions. This interpretation follows the decisions of the U.S. Court of
Claims in the cases of Stringer v. United States (117 Court of Claims
30) and Garcia v. United States (123 Court of Claims 722) and follows

“the ruling of the Comptroller Genoral of the United States contained
in 34 Comptroller General 568. '

(5) The words “appropriate authority’’ are intended to refer to the
agency, office, or official authorized under applicable law or regulation
to correct, or to direct the correction of, the unjustified or unwarranted
personnel action. In some instances, this “appropriate authority’ is
the U.S. Civil Service Commission. In other instances, such authority
is found at a certain level of agency management as defined in ap-
plicable regulations and delegations of authority thereunder.
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(6) The words ‘““‘under applicable law or regulation,” in connection
with a finding made by appropriate authority under applicable law
or regulation, are intended to cover those laws and regulations, now
or hereafter in effect, which provide the basis for operations under the
Government personnel systems. The backpay provisions of section 3
of the bill' will operate on the basis of these le.ws and regulations, now
or hereafter in effect. Such laws and regulations will provide means
and procedures for the reconsideration of unjustified or unwarranted
personnel actions, provide the legal basis for taking proper personnel
actions and for correcting unjustified or unwarranted personnel actions,
and establish the places where the authority is found to correct im-
proper personnel actions.

(7) Neither section 3 nor any other provision of the bill attempts
to define the words ‘“personnel action’”’ or to enumerate the kinds of
“personnel actions’” covered by the bill. Any unjustified or unwar-
ranted personnel action—that is, a personnel action taken with
impropriety—is within the purview of the bill. However, it is antici-
pated that these actions will consist of un, ustified or unwarranted
separations (including retirements), suspensions, and demotions in
most cases,

(8) As in the case of the words “personnel action,” no attempt is
made to define or enumerate the specific types of corrective action
which may be taken with respect to the correction of unjustified or
unwarranted personnel actions. The phrase “upon correction of such
personnel action” is incorporated in section 3 of the bill to insure that
the appropriate administrative action (whatever it might be consistent
with applicable laws and regulations) is tak>n before an entitlement
to backpay is created.

(9) Tt is important to note that section 3 of the bill cstablishes an
entitlement to backpay in each case in which a personnel action
(which has terminated or decreased the pay, allowances, or differen-
tials of an officer or employee) subsequently is found by appropriate
authority to be unjustified or unwarranted and is corrected by or
through  appropriate authority. This entitlement to backpay, al-
lowances, 'or differentials is dependent upon the occurrence of the
following situations:

(A) An official personnel action has been taken which ter- |
minated or decreased all or part of the pay, allowances, or differ-
entials of a Government officer or employee.

(B): Such personnel action has been made the subject of review
by appropriate authority, either because of a timely appeal on
the part of such officer or employee or because the appropriate
Government authority, on its own initative, decided to roview
such personnel action.

(C), Such personnel action has been found by the appropriace
Government authority to be unjustified or unwarranted. .

(D) A corrective action, consistent with applicable laws or
regulations, has been authorized by the appropriate Government
authority as a consequence of its decision,

(10) Section 3 of the bill, in effect, establishes and applies, as
nearly as practicable on a uniform basis, the principle that a Govern-
ment officer or employee should be made whole following the correction
of an unjustified or unwarranted personnel action. The committee
is informed that regulations promulgated under the bill will define
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in detail the extent of the adjustment in the pay, allowances, or
differentials of such officer or employee following correction of an
unjustified or unwarranted personnel action. This adjustment will
cover everything to which such officer or employec normally would
have becn entitled if the personnel action had not occurred. It is
anticipatod that the regulations will provide that such adjustment
shall take into account those occurrences which affect the amount of
pay, allowances, or differentials to which such officer or employee is
entitled. Occurrences which will operate to reduce such amount
include, for example, death before final adjudication of an appeal,
separation or furlough as a result of a reduction in force, transfer
from one agency to another agency, and imprisonment for crime.
Section 3 of the bill does, however, assure credit for certain increments
which operate to increase such amount. These increments include,
for example, periodic within-grade increases and general pay increases
to which the officer or employee would have been entitled il the
unjustified or unwarranted personnel action had not occurred.

Section 6 of the act of August 24, 1912, and the first section of the
act of August 26, 1950, prevent the croditing of these increments in
computing the amount of backpay. On the other hand, under cur-
rent interpretation, such provisions of law are held and considered
to include in a backpay computation the premium pay which an
employce normally would have carned. In order to preserve this
interpretation, soction 3 ol the bill retains the phrase ‘“normally would
have carned,” which appears in such act of August 26, 1950, and
which is the subject of an interpretation by the Comptroller General
of the United States in 34 Comptroller General 382.

(11) Scection 3 of the bill provides that the amount of backpay to
which an officer or employec is entitled shall be reduced by whatever
amount the officer or employee carned through other employment
during the period the unjustified or unwarranted personnel action
was in effeet. The U.S. Court of Claims and the Comptroller General
of the United States interproted the words “other employient” as
covering only that employment engaged in by the officer or employee
to take the place of the employment which the oflicer or employee had
prior to the unjustified or unwarranted personnel action. This
interpretation was discussed by the U.S. Court of Claims in the case
of Jackson v. United States (121 Court of Claims 405) and by the
Jomptroller General of the United States in 32 Comptroller General
408. In cffect, if an cmployee had been separated from his position,
the amount of his entitlement would be the difference betweon the
amount his Government income should have been and the amount
which he actually carned in an employment obtained to take the
place of his Government omployment. If the officer or employee had
becn demoted, the amount to which he would be entitled would be
the difference between the amount his income should have been in
the proper grade and the amount of his income at the lower grade.

(12) Section 3 of the bill provides, in effect, that for all purposes
the officer or cmployee shall be held and considered to have rendered
service during the period of the unjustified or unwarranted personnel
action. The words “for all purposcs” are intended to provide for
the complete restoration of seniority, service crodit toward retirement,
group life insurance, group health insurance, and all other benefits of
employment which may have been affected by the unjustified or
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unwarranted personnel action. This result is consistent with the
current Government administration of those matters following a
court of U.8. Civil Service Commission restoration order. In addition,
leave accumulation, excluded specifically fron. the backpay provisions
of section 6 of the act of August 24, 1912, is nuthorized uniformly by
section 3 of the bill in accordance with the precedent of the more
recent act of August 26, 1950. However, th2 usual ceilings on leave
accumulation will be observed, as prescribed by the law or regulation
covering the leave system to which the officer or employee is subject.

Section 4 of the bill authorizes the U.S. Civil Service Commission
to prescribe regulations to carry out the provisions of the bill.

Section &(a) of the bill repeals the so-called backpay provisions of
section 6 of the act of August 24, 1912, and the first section of the
act of August 26, 1950.

Section 5(b) of the bill provides that, notwithstanding the repeal
of certain provisions of law by section 5(a) of the bill, the provisions
of law so repealed will continue to have full force and effect with
respect to unjustified or unwarranted personnel actions taken prior
to the date of enactment of the bill.

HEARINGS

Hearings were held on this legislation at which favorable testimony
was received from the Chairman of the U.S. Clivil Service Commission
and representatives of the major employee organizations. The
committee knows of no opposition to the messure.

COST

A precise statemoent of the cost of this proposal is not available
without an extensive and detailed study going into the experience of
cach Federal agrney. However, with the facts which are available,

it is estimated that less than $400,000 per year in addit'onal cost

would be involved Government-wide, and taat most of these costs
would be of the type which agencies customarily absorb in the normal
course of operations.

AGENCY REQUEST

The official request of the U.S. Civil Service Commission for
enactment of this legislation follows:

U.S, Civin Service CoMMISSION,
Washington, D.C., September 8, 1961.

"Hon. Sam RayBurn,

Speaker of the House of Representatives.

Drear MR. Speaker: We are submitting ‘or the consideration of
Congress proposed legislation to establish one general and equitable
principle to be followed by all Federal agencies in restoring to their
employees pay and other benefits of employment which are lost by
reason of an unjustified or unwarranted personnel action subsequently
corrected by appropriate authority. There sre enclosed: (1) a draft
bill; (2) a section analysis of the proposed bill; and (3) a statement of -
purpose and justification.

The proposed bill presents one comprehensive and uniform authority
for backpay entitlement and computation to replace the three current
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authoritics, because these authorities are ncither comprehensive nor
uniform in their application. Specifically the bill is_intended to
supersede the pay provisions of Public Law 80-623 and Public Law
81-733. In addition this bill provides a more specific legislative
foundation for the Civil Service Commission’s authority in this area
now exercised under section 19 of the Veterans Preference Act.

Tn brief, the proposed bill cnables appropriate authority following
an administrative determination or timely appeal to pay an employee
who has had his compensation terminated or reduced because of an
unjustified or unwarranted personnel action the difference between
what he earned and what he should have earned for the period. No
entitlement is created, however, without a finding by appropriate
authority that the action was indeed unjustified or unwarranted and
a determination by such authority to take corrective action.

As amplified in the attached statement of purpose and justification,
the proposed bill extends backpay protection to certain employees
and situations not covered by present authorities. Significantly the
proposed bill does not extend to any employee any rights of tenure,
review, or appeal to which he is not otherwise entitled. It does
require, however, that where an employee has a right to seek correc-
tive action through administrative proceedings, and is successful in
doing so, he will for pay, employment benefit, and other purposes be
deemed to have rendered service at his proper grade during the period.
Moreover the proposal would strengthen the powers of agencies in
making equitable pay and benefit adjustments following the correction
of unjustified or unwarranted personnel actions which they decide to
correct on their own initiative.

Timely processing of appeals should minimize individual retroactive
payments. The cases which would be covered should continue to be
largely those which are already covered by one or the other of the
present authorities covering backpay. While it is not anticipated
that the additional costs involved would be great, however, the
principle which this bill would cstablish is an important one. For
this reason it is hoped that the Congress will be able to act favorably
on this legislation as soon as circumstances permit.

The Bureau of the Budget advises that from the standpoint of the
administration’s program there would be no objection to the submis-
sion of this proposal.

By dircction of the Commission:

Sincerely yours,
(8) Joun W. Macy, Jr.,
Chairman.

CHANGES IN EXISTING LAW MADE BY THE BILL, AS REPORTED

In compliance with clause 3 of rule XIII of the Rules of the House
of Representatives, changes in existing law made by the bill, as
reported, are shown as follows (existing law proposed to be omitted
is enclosed in black brackets, existing law in which no change is
proposed is shown in roman):

Section 6(b) oF ™iE Acr oF AvgusT 24, 1912 (5 U.S.C. 652(b))

L£(b) (1) Any person removed or suspended without pay under
subsection (a) who, after filing a written abnswer to the charges as
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provided under such subsection or after any further appeal to proper .
authority after receipt of an adverse decision on the answer, is |
reinstated or restored to duty on the ground that such removal or
suspension was unjustified or unwarranted, shall be paid compensa-
tion at the rate received on the date of such removal or suspension, |
for the period for which he received no compensation with respect to |
the position from which he was removed or suspended, less any
amounts earned by him through other employment during such period, !
and shall for all purposes except the accumulation of leave be decmed
to have rendered scrvice during such period. A decision with respect,
to any appeal to proper authority under this. paragraph shall be made
at the carliest practicable date. 1

L(2) Any person who is discharged, suspeaded, or furloughed with- |
out pay, under section 14 of the Veterans’ Preference Act of 1944, as
amended, who, after answering the reasons advanced for such dis- ;
charge, suspension, or furlough or after an appeal to the Civil Service
Commission, as provided under such section, is reinstated or restored
to duty on the ground that such discharge, suspension, or furlough |
was unjustified or unwarranted, shall be paid compensation at the
rate received on the date of such discharge, suspension, or furlough
for the period for which he received no compensation with respect to
the position from which he was discharged, suspended, or furloughed, |
less any amounts earned by him through cther employment during
such period, and shall for all purposes except the accumulation of |
leave be deemed to have rendered service during such period.

L(3) Any person removed or suspended without pay in a reduction
in force who, after an appeal to proper autherity, is reinstated or
restored to duty on the ground that such removal or suspension was
unjustified or unwarranted shall be paid compensation at the rate
received on the date of such removal or suspension, for the period for
which he received no compensation with respect to the position from
which he was removed or suspended, less any amounts earned by him
through other employment during such period, and shall for all pur-
poses except the accumulation of leave be deemed to have rendered
service during such period. A decision with respect to any appeal
to proper authority under this paragraph shsll be made at the earliest
practicable date.]

Tre Firsr Secrion or tHE Acr orF Avecust 26, 1950
| (56 US.C. 22-1)

Be it _enacted by the Senate and House of Representatives of the
United States of America in Congress assemiled, That, notwithstand-
ing the provisions of section 6 of the Act of August 24, 1912 (37 Stat.
555), as amended (5 U.8.C. 652), or the provisions of any other law,
the Secretary of State; Secretary of Comirerce; Attorney General;
the Secretary of Defense; the Secretary of the Army; the Secretary
of the Navy; the Secretary of the Air Foice; the Secretary of the
Treasury; Atomic Energy Commission; the Chairinan, National
Security Resources Board; or the Administrator of the National
Aeronauties and Space Administration, may, in his absolute discretion
and when deemed necessary in the interest of national security, sus-
pend, without pay, any civilian officer or employee of the Department
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of State (including the Foreign Service of the United States), Depart-
ment of Commerce, Department of Justice, Department of Defense,
Department of the Army, Department of the Navy, Department of
the Air Force, Coast Guard, Atomic Energy Commission, National
Security Resources Board, or National Aeronautics and Space Ad-
ministration, respectively, or of their several ficld services; Provided,
That to the extent that such agency head determines that the interests
of the national security permit, the employee concerned shall be
notified of the reasons for his suspension and within thirty days after
such notification any such person shall have an opportunity to submit
any statements or affidavits to the official designated by the head of
the agency concerned to show why he should be reinstated or restored
to duty. The agency head concerned may, following such investiga-
tion and review as he decms necessary, terminate the employment of
such suspended civilian officer or employee whenever he shall deter-
mine such termination necessary or advisable in the interest of the
national security of the United States, and such determination by the
agency head concerned shall be conclusive and final: Provided further,
That any employee having a permanent or indefinite appointment,
and having completed his probationary or trial period, who is a citizen
of the United States whose employment is suspended under the
authority of this Act, shall be given after his suspension and before
his employment is terminated under the authority of this Act, (1) a
written statement within thirty days after his suspension of the
charges against him, which shall be subject to amendment within
thirty days thereaftor and which shall be stated as specifically as
security considerations permit; (2) an opportunity within thirty days
thereafter (plus an additional thirty days if the charges are amended)
to answer such charges and to submit affidavits; (3) a hearing, at the
employee’s request, by a duly constituted agency authority for this
purpose; (4) a review of his case by the agency head, or some official
designated by him, before a decision adverse to the employee is made
final; and (5) a written statement of the decision of the agency head:
Provmded further, That any person whose employment is so suspended
or terminated under the authority of this Act may, in the discretion
of the agency head coneerned, be reinstated or restored to duty[[, and
it so reinstated or restored shall be allowed compensation for all or
any part of the period of such suspension or termination in an amount
not to exceed the difference between the amount such person would
normally have earned during the period of such suspension or termi-
nation, at the rate he was receiving on the date of suspension or ter-
mination, as appropriate, and the interim net carnings of such person]:
Provided further, That the termination of employment hercin pro-
vided shall not affect the right of such officer or employee to seck or
accept cmployment in any other department or agency of the Gov-
ernment: Provided further, That the head of any department or
agency considering the appointment of any person whose employment
has been terminated under the provisions of this Act may make such
appointment only after consultation with the Civil Service Commis-
sion, which agency shall have the authority at the written request of
either the head of such agency or such employce to determine whether
any such person is eligi%le for employment by any othoer agency or
department of the Government.
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